
STATE OF NEW YORK ,
STATE TAX COMMISSION

In the l"latter of the Petitlon

o f

PHILIP A. TZIELLI

For a Redeternlnat ion of a Def ic iency or
a Revlslon of a Determlnat lon or a Refund
of Personal Income

AFFIDAVIT OF MAILtrNG

Taxes under Art ic le(x) 22 of the
Tax Lawrfor the Year(e) ao<*c6sfr(il) 1967 ,
1968 -  L969 -  197O and 1977  ̂

State of New York
County of Albany

Marsina Donnini , beLng duly sworn, depoeee and says that

she is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on thel6th day of August ,  Lg77, she sernred the wlthin

Notice of Decision by (cert l f ied) mai l  upon ehi l ip a. Uziel l i

(regexeuoc*re(:d) the petitioner in the wlthln proceedlng,

by enclosing a Erue copy thereof in a securely sealed postpaid wrapper addressed

as fo t lows:  Mr .  Ph i l ip  A .  Uz ie l l i
345 East SZtf t  Street
New York, New York LOO22

and by deposit ing same enclosed in a postpeld properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excl .usive care and cuetody of

the Unlted States Postal  Servlce wlthln the State of New York.

That deponent further says that the sald addreasee is the (neg*mc#f,fi*G

afu(*E) petttloner hereln and that the address set forth on eaid lrrapper ls the

last known address of the (uqxcoecrxlEltl<xt>oE) petitioner.

before me thie

,  L977 .

rA-3 (2/76)



STATE OF NEW YORK ,
STATE TAX COM!,IISSION

In the Matter of the PeElt lon

o f

PHILIP A. VZIELLT

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat,Lon or a Refund
of Personal Income
Taxes under Art icle F) 22

by enclos lng a

as foLlows I

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) on*Edod{r) L967 ,
1968 ,  1969 .  L97O and  1971

State of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 16th day of August , Lg77, she served the wlthln

Notice of Decision by (cert i f ied) mail upon Lawrence E. Brinn

(representatlve of) the petltloner ln the wlthin proceedlngt

true copy thereof in a securely sealed postpaid wrapper addressed
Lawrence E. Brinn, Esq.
Tfie Sherry-Netherland
7Bl Fifth Avenue
New York, New York LOO22

and by deposttlng same enclosed in a postpald properly addresged wrapper in a

(post of f ice or off i .c laL depository) under the excluaive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addreaaee ls the (representatlve

of the) petitloner herein and that the address set forth on said rilrapper ls the

last known address of the (representat lve of the) pet l t loner.

Sworn to before me thls

16th day of August

rA-3 (2/76)

,  1977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N ]

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Augurt lSr Lt 71

K, thlll.p A. UlfrllL
34$ Enrt 5?th litr.ft
g.trr Yoctrr &tf Yglr SOOfl

Iloffi Htrr $rt;lllr

Please take notice of the nACfSIff
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(l) S9O of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 wnthf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

g. co&uaD

TA- t . r2  (6 /77)



STATE OF NEW YORK

STATE ?AX COMMTSSTON

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

PHTLIP A.  UZIELLI

f o r  Rede te rm ina t i on  o f  a  De f i c i ency
or  Refund of  Personal  Ineome Tax
under  A r t i c l e  22  o f  t he  Tax  Law fo r
t h e  Y e a r s  L 9 6 7 ,  1 9 6 8 ,  L 9 6 9 ,  I 9 7 O  a n d  L 9 7 L z

Pet i t i one r ,  Ph i l i p  A .  I Jz ie l l i ,  r es id ing  a t  345  Eas t  57 th

Street ,  New York,  New York has f i led a pet i t ion for  redetermina-

t i on  o f  a  de f i c i ency  o r  f o r  re fund  o f  pe rsona l  i ncome tax  under

A r t i c l e  22  o f  t he  Tax  Law  fo r  t he  yea rs  1967 ,  1968 ,  L969 ,  L97O

and  L97L .  (F i l e  No .  00547 ) .

A formal- hearing was held before Edward L. Johnson, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  'J ' .v , to  Wor ld

Trade Center ,  New York,  New York on January L2,  1977 at  1 :15 P.M.

Pet i t ioner  appeared by Lawrence E.  Br inn,  Esg.  The Income Tax

Bureau appeared by Peter  Crot ty ,  Esg.  (Richard Kaufman,  Ese.  o f

counse l )  .

ISSUES

:  DECISION

r .

unpa id

for the

Whethe r  pe t i t i one r ,  Ph i l i p  A  .  r Jz ie l1 i ,

New York State wi thhold ing taxes due f rom

yea rs  L967 ,  L968 ,  L969 ,  Lg ' lO  and  L97L .

i s  l i ab le  fo r

El  T iempo,  Inc.
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I I .  Whe the r  t he  pe t i t i one r ,  ph i l i p  A .  Uz ie l l i ,  t ime ly  f i l ed

h i s  pe t i t i on  fo r  rede te rm ina t i on  o f  t he  assessed  de f i c i ency .

FIIIDINGS OF FACT

1.  E I  T iempo ,  I nc .  f a i l ed  to  pay  ove r  t o  the  Income Tax

Bureau $36,351.98 of  New York State personal  income taxes wi thheld

f rom i t s  emp loyees  fo r  t he  yea rs  1967 ,  L968 ,  L969 ,  1970  and  I97L .

2 .  Pe t i t i one r ,  Ph i l i p  A .  t l z i e l l i  ( he re i na f t e r  "Uz ie l l i " )  was

a fuI l  t ime employee of  Merck & Co.  r  a  pharmaceut ica l  manufacturer

at  110 church s t reet ,  New york,  New york,  f rom october ,  1965

th rough  Apr i l  30 ,  L97O.  H is  t i t l e  was  d i rec to r  o f  Opera t i ona l

Se rv i ces  In te rna t i ona l .  F rom May  L ,  I 9TO to  da te ,  pe t i t i one r ,

Uz ie l l i ,  has  been  emp loyed  fu I I  t ime  as  a  pa r tne r  o f  G .  L .  Ohrs t rom

& Co . ,  a  p r i va te  cap i ta l  i nves tmen t  f i rm  a t  540  Mad ison  Avenue ,

New York Ci ty .  Merck & Co.  moved the d iv is ion in  which pet i t ioner ,

Uzie l l i ,  had been employed to i ts  corporate headquar ters  in

Rahway New Jersey in  December,  1970.

In  m id  1968 ,  pe t i t i one r ,  r Jz ie l l i ,  was  reques ted  by  Wi l l i am

t t te l lon Hi tchcock,  the ] -argest  s tockhol -der  in  El  T iempo,  Inc. ,  to

represent  h im on the Board of  Di rectors of  the corporat ion.

The t i t le  o f  Pres ident  and publ isher  was bestowed upon

pe t i t i one r ,  I Jz ie l l i ,  He  rema ined  as  d i rec to r  and  p res iden t  o f

E l  T i empo ,  f nc .  un t i l  ap r i l ,  L97O,  when  he  res i gned .
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4 .  Th roughou t  1968  and  the  f i r s t  ha l f  o f  1969 ,  one  S tan ley

Ross in  vary ing capaci t ies as Secretary-Treasurer ,  V ice-Pres ident

and Edi tor - in-Chief  was in  complete contro l  o f  the day- to-day

operat ions and f inancia l -  admin is t rat ion of  E l  T iempo Inc.  He had

the responsib i l i ty  for  wi thhold ing taxes f rom employees,  and of

making and f i l ing income tax wi thhold ing repor ts .

5 .  Pe t i t i one r ,  Uz ie I I i ,  d id  no t  have  au tho r i t y  t o  s ign

checks  and  had  no  vo i ce  i n  mak ing  dec i s ions  as  to  pay ing  c red i to rs .

Th roughou t  t he  l _as t  ha l f  o f  1969 ,  I 97O and  L97L ,  E ina r  O .  pe te rsen ,

J r .  i n  va ry ing  eapac i t i es  as  V i ce -p res iden t ,  p res iden t  and  pub l i she r ,

and Edi tor - in-Chief  was in  complete contro l  o f  day- to-day operat ions

and  f i nanc ia r  admin i s t ra t i on  o f  E l -  T iempo ,  rnc . ,  i nc lud ing  the

wi thhord ing of  income taxes f rom emproyees,  the f i r ing of  tax

repor ts ,  and the payment  over  of  income taxes wi thheld to  the New

York State Income Tax Bureau.

6 .  Pe t i t i one r ,  Uz ie l l i ,  owned  no  s tock  i n  E I  T iempo ,  I nc . ,

received no remunerat ion and had no knowl-edge of ,  nor  par t ic ipat ion

in ,  t he  da i l y  ope ra t i ons  o f  E l -  T iempo ,  I nc .  du r ing  the  pe r iod  he

was  a  d i rec to r  f rom m id  1968  un t i l  Ap r i l ,  L97O.  He  was  assu red  by

Ross  and  h i s  successo r  Pe te rsen  tha t  a l l  t axes  were  be ing  pa id .

7.  On May 24,  L97L,  the Income Tax Bureau issued a Statement

o f  De f i c i ency  add ressed  to  pe t i t i one r ,  Uz ie l1 i ,  a t  110  Church
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S t ree t ,  New York  C i t y ,  New York  assess ing  h im  $36 ,351 .98  as  a

penal ty  under  sect ion 685 (g)  o f  the Tax Law for  the amount  of  the

tax wi thheld as a person who,  be ing under  a duty  to  co l lect  and

pay over  the tax imposed by the Income Tax Law,  wi l l fu l ly  fa i led

to  do  so .  Tha t  l e t t e r ,  sen t  by  ce r t i f i ed  ma i l  r e tu rn  rece ip t

reguested was returned undel ivered by the U.  S.  Post  Of f ice

stamped "Unknown. "

8 .  On  Ju l y  3 ,  L975 ,  t he  S ta te  Tax  Cornmiss ion  i ssued  a

ga rn i shee  on  the  wages  o f  t he  pe t i t i one r ,  Uz ie l I i ,  add ressed  to

h is  employer ,  G.  L.  Ohrst rom & Co.  at  540 l tad ison Avenue,  New York

c i t y ,  and  t o  pe t i t i one r ,  Uz ie l 1 i ,  a t  h i s  r es i dence ,  196  Eas t  75 th

Street, New York, New York.

9 .  O n  A u g u s t  2 L ,  I 9 7 5 r  p e t i t i o n e r ,  r J Z i e I l - i ,  f i l e d  a  p e t i t i o n

f o r  r e d e t e r m i n a t i o n  o f  t h e  d e f i c i e n c y  a s s e s s e d  a g a i n s t  h i m  b y  t h e

n o t i c e  d a t e d  M a y  2 4 ,  L 9 7 I .

10 .  Pe t i t i one r ,  Uz ie l l i ,  ave r red  t ha t  h i s  f i r s t  pe rsona l '

knowledge that  the fncome Tax Bureau had assessed a def ic iency

aga ins t  h im  was  the  se rv i ce  o f  t he  she r i f f ' s  wa r ran t  upon  h im  in

Ju1 -y ,  1975 .  He  s ta ted  tha t  he  had  been  a  con t i nuous  res iden t  o f

New York City throughout the period L967-71 and had f i led New York

State personal  income tax returns f rom I0 Grac ie Square,  New York

Ci ty  i ,n  L967 and l -968,  and f rom 196 East  75 Street ,  New York Ci ty ,

i n  1969 ,  L97O,  I97 I  and  L972 .  Pe t i t i one r  s ta ted  he  had  been  one
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of  30,000 employees of  Merck & Co.  dt  l -10 Church Street ,  New York

C i t y  and  tha t  a  l e t t e r  add ressed  to  h im  (no t  even  i n  ca re  o f

Merck & Co.)  had scant  chance of  reaching h im long af ter  the f i rm

had moved f rom the premises.  Photostat ic  copies of  the Fonns W-2

for  wi thhold ing tax showed the same addresses ind icated for  the

years  i nvo l ved .  Pe t i t i one r ,  Uz ie l l i ,  a l l eged ly  had  a  te lephone

l is t ing in  New york,  New york,  for  a l l  the years L967-7L.

11.  The income tax wi thheld f rom employees of  EI  T iempo,  Inc. ,

amoun t i ng  t o  $36 ,351 .98  has  no t  ye t  been  pa id .

CONCLUSTONS OF I,AW

A.  Tha t  pe t i t i one r ,  Ph i l i p  A .  Uz ie l l i ,  a l t hough  an  o f f i ce r

of  EI  T iempo,  fnc. ,  was not  a  person under  a duty  to  per form the

task  o f  co l l ec t i ng  and  pay ing  the  w i thho ld ing  taxes .  The  fa i l u re

to pay over  the wi thhol -d ing taxes was not  a  wi l l - fu1 at tempt  in  any

mat te r  t o  evade  o r  de fea t  t he  tax  o r  i t s  paymen t .

B .  Tha t  s ince  pe t i t i one r ,  ph i l i p  A .  T l z ie l l i ,  d id  no t  w i l l - -

f u11y  fa i l  o r  cause  E l  T iempo ,  I r ! c .2  to  w i l l f u l t y  f a i l  t o  co l l ec t ,

t ru thfu l ly  account  for ,  and pay over  New York State wi thhold ing

taxes  due  f rom sa id  co rpo ra t i on  fo r  t he  yea rs  L967 ,  1968 ,  L969 ,

1970 and I97L,  therefore a penal ty  egual  to  the to ta l  amount  of  the

unpaid wi thhold ing taxes was improper ly  assessed against  h im in  ac-

co rdanee  w i th  the  mean ing  and  i n ten t  o f  sec t i on  685  (g )  o f  t he  Tax

Law.
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C .  Tha t  even  i f  t he  pe t i t i one r ,  Ph i l i p  A .  Uz ie l l i ,  had  been

a person under  a duty  to  co l lect  and pay over  income tax wi thheld,

and  had  w i I l f u l l y  f a i l ed  to  do  so ,  h i s  pe t i t i on  wou ld  have  had  to

be granted s ince serv ice of  a  Not ice of  Def ic iency dated May 24,

1971  was  no t  e f fec ted  un t i l  t he  t ime  w i th in  wh ich  to  make  an  assess -

ment  had passed.  Tax Law sect ion 681 (a)  prov ides that  "A

no t i ce  o f  de f i c i ency  sha l1  be  ma i l ed  by  ce r t i f i ed  o r  reg i s te red

mai l  to  the taxpayer  at  h is  last  known address in  or  out  o f  th is

s ta te .  "

Pet i t ioner  f i led New York State income tax returns in  each of

the years in  quest ion.  His  correct  home address was known or  should

have been known to the Income Tax Bureau.  Pet i t ioner 's  f i rs t

o f f i c i a l  no t i ce  o f  t he  a l l eged  de f i c i ency  came in  Ju Iy  I975  when

he was served wi th  a garn ishee.  Sect ion 683 (a)  o f  the Tax Law

requ i res  tha t  any  tax  under  A r t i c l e  22  sha l l  sha l - l -  be  assessed

wi th in  three years af ter  the return

D.  Tha t  t he  pe t i t i on  o f  Ph i l i p

No t i ce  o f  De f i c i ency  i ssued  May  24 ,

DATED: Albany, New York
Augus t  L6 ,  L977

was  f  i l - ed .

A.  Uzie l l - i  is  granted and the

L97L  i s  cance l l ed .

ATE TAX COMMISSION

COMMTSSTONER


